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The American Civil Liber- 
ties Union yesterday asked the 
Supreme Court to reconsider 
its June 26 decision on mili- 
tary surveillance and asked 
Justice William H. Rehnquist 
to disqualify himself from the 
case. 

“Justice Rehnquist’s impar- 
tiality is clearly questionable” 
on the subject and he partici- 
pated 'Improperly” in the 5- 
to-4 decision, the ACLU said 
in a motion addressed directly 
to the Justice. 

The closely divided court 
dismissed the ACLU’s lawsuit 
on behalf of peace group lead- 
ers and political dissenters on 
grounds that it failed to 
charge “specific” personal 
harm from the Defense De- 
partment’s system of collect- 
ing dossiers on them and 
other civilians. 

Rehnquist joined the major- 
ity and thus cast a deciding 
vote despite his former role as 
the Justice Department’s prin- 
cipal witness in Senate hear- 
ings on military spying when 
he was assistant attorney gen- 

eral. A 4-to4 vote would have 
beear, a victory for the civilian 
plaintiffs. 

Mentions to disqualify high 
court justices raise sensitive 
ethic pil questions and are so 
rare -that the ACLU admitted 
that | it could find only one 
president in Supreme Court 
history. 

“Tlfcis motion is not made 
lightfy,” the ACLU said, “but 
only iafter cafeful considera- 
tion l!|y counsel and their col- 
leagues in full knowledge of 
its unprecedented nature.” 

Lasers for Sen. Mike 

Gravel (D-Alaska), who also 
lost a 5-to-4 decision on June 
29 with Rehnquist participat- 
ing, plan to file a similar dis 
qualification petition today. 
They are expected to complain 
that Rehnquist played a major 
part in last year’s Pentagon 
papers controversy, which was 
involved in Gravel’s case, be- 
fore Rehnquist went on the 
bench. .f 

In another June 29 decision 
by a 5-to-4 majority, Rehn 
quist’s participation stirred 
complaints that he had been 
a principal Nixon administra- 
tion spokesman on the issue of 
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grand jury subpoenas to news- June 26 majority opinion and 
men. However, it was learned requested that Rehnquist re- 
that none of the three news- move himself from the entire 
men who lost the dicision is case. 
planning to file rehearing peti- /v cited as authority were the 

^ons* /latest draft of a proposed 
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tions probably will not be con-Jcode of judicial conduct and a 
sidered until the justices rej federal law requiring disquali- 
convene in the fall. Such mol fication in any case in which a 
tions are rarely granted bel judge “has a substantial inter- 
cause they require a court mal est, has been of counsel, (of) is 
jority, including the vote of at! or has been a material wit- 
least one justice who voted 
with the original majority. 

The majority in all three 
cases consisted of the four ap- 
pointees of President Nixon — 
Chief Justice Warren E. 
Burger and Justices Harry A. 
Blackmun, Lewis F. Powell Jr. 
and Rehnquist — and Justice 
Byron R. White, a 1962 ap- 
pointee of President Kennedy. 

The dissenting justices were 
William O. Douglas, William J. 
Brennan Jr., Potter Stewart 
and Thurgood Marshall. 

Two petitions were filed by 
the ACLU. One was a petition 
for rehearing which claimed 
that Burger’s majority opinion 
ignored evidence that the 
plaintiffs alleged specific per- 
sonal injury when they sued 
the Defense Department in 
U.S. District Court here. 

The second petition asked 
the justices to withdraw the 

c .ness.” 
The ACLU said Rehnquist 

testified in Congress about 
“the very lawsuit” that was be- 
fore the justices expressing 
the view that the suit should 
not be heard. 

Rehnquist was described by 
the ACLU as the administra- 
tion’s “expert witness” and the 
“custodian” of the Pentagon’s 
top secret computer printout 
of Army intelligence informa- 
tion on civilian war protest ac- 
tivity. 

The former government law- 
yer also made several public 
speeches advocating the Jus- 
tice Department’s position, the 
ACLU said. The petition said 
Rehnquist’s views were so j 
well known that the ACLU 
had been “convinced that Mr. 
Justice Rehnquist would not 
participate” and therefore had 
not moved to disqualify him. 


